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miller Act (40 U.S.C. 270a et seg.). Economy Act, sec.1601
(31 U.S.C. 686). 1.P.R. 1-1.713-(g() (1j. B-176941 (1972'8.
E-183695 (1975). E-150529 (19633. 47 Coup, Gen. 1. 30 Cvtp.
Gen. 295. 33 Coup. Gen. 565. 52 Coup. Gen. 964. 56 Coup.
Gen. 340. S and I Contractors, Inc. v. United States, 406
U.S. 1 (1972).

feconsideration was requested of a decision in
connection with a claim by 'Le Soil Conservation Service against
the Ssall BUisiness Adu..nistration (SBA) for excess conts of
reprocurememt following a contract terminated for default. The
decision was affirmed that a contract was in existence between
the agencies. In spite of a pending appeal,'the merits of the
claim were considered since no matelrial facts wore disputed anQ
the contractor, SEA, requested a decision. SEA was not found to
be liable for excess reprocurcment costz since it had met its
contract obligations. (HTW)
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DIOEST:

1F On reconsid&ration, decision ius:ffrmed that "section 8(a)"
contract came into existence between Soil Conservation
Jervice sad Small business A' Iwniutxation (contractor).
Performance of cbnitract work by SEA subcontractor was not
eoufltion precedcat to existenc2 of contract, nor is ther-
any indioatioo that formation of contract was conditionad
ae furnishing of perfor ance and payment of bonds.

2. Thoauh contractor 'a appeal'is pending befor. Departz nt of
Agriculture Board of Conriac_ Appeal.. merits of'claim involv-
Ing czcese costs of raprocauruient are considered by GAO in
cfranustances wher. no material fact. are disputed and where
contractor (Small Buutnut;; Aduinistratton--assrded contract
pfurant to section ISa) of 'msall Business Act) requests
GAO to decide claim.

3. No bai m i een to conclude eiat Small Business Administra-
tion in liable for.'4,xesu reprocureeant costs following
trniDnati6o for di&ault of conatruuiton contract awarded to
BA, pursuant to section 8(a) of Sna.Il Buuin.ss Act, since SEA
_t obligation under contrict to award subcontract for',perform-
ance of work to eligible' small business concern, contract
does not indicate SBA' guaranteed satisfactory perforiance
by eubcontractor, total responsibility for subcontract
aduinistration was in hajias! of procuri4 agency, not SEA,

nd contract did uot estabiish or reasonably imply obliga-
tion on SlA's part to provide replacement subcontractor.

This deciiion concernsja claim by the Soil Conserv tion Service
(SCS), U.S. Department of Agriculture (USDA), for excess c'its of
ruproeurement ($4,651) following the termination for defaulc of a
construction contract. The claim is beinS made against another
Federal agency, the Small Business Administration (SBA), since the
turulnated contract was awarded by SCS to SLA pursuant to the
"8(a)" program. Under section 8(a) of the Small Business Act,
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15 U.S.C. 637(a) (1970), BSA in authorized to enter into procur_ nt
contracts with Federal agencies, and to subcontract the work to
small buainese concerns.

After, unsuccessful at .apts uL collect the claim from SEA,
SCS forwarded the setter to our Office in November 1975. In Soil
Conaervatsin S-rvice'-'Rc4ueet for-deciaion concerning contract with
Small Business Administration, B-185427, April 2, 1976, 76-1 CPD
219, we hald that it would, be preature for our Office to give any
consideration to either the jurisdictional or substantive aspects
of the claim, because a contract had come into existence between
SCS and SBA, the contract contained tne standard disputes clause,
disputed facts were possibly involved, and the contracting officer
bad not rendered a final decision under the dispute' clause. We
suggested that the matter be processeo under the disputes clause.

S A has requested reconsideration of our decision. Also,
pursuant to our decision the SCS contracting officer rendefed a
final decision dated August 13, 1976,.vhich found among other things
that SMa was liable for dasages sustained by SCS in the amount of
$4,51. SEA'. appeal of the contracting officer's final decision
is now pending before the Department of Agriculture Board of Con-
tract Appeals (No. 76-165).

Our decision of today deals with three aspects of this mitter:
(1) SBA's request for reconsfderation of our April 2, 1976, decision;
(2) the propriety of our Office's considering the substantive issuee
involved, and (3) the mefito of the controversy. For the reasons
which follow, we (1) affirm our earlier decision, (2) find it aipro-
priate to ecmnsider the substantive issues, and (3) do nct find any
legal basis to support a conclusion that SBA is required to reimburse
SCS for the excess costs of reprocurement.

SBA Request for Reconsideration

The background fA;uto are Ret forth in 'our earlier decision.
Briefly, the prime cobtrict (No. AG18ecs-OG100) was awarded by SCS
to SMA on June 27, 1973, and on June 29, 1973, SBA avaided a subcon-
tract to Mills Enterprises, Inc. (Milli). Performance and payment
bonds required by the Miller Act, 40 U.S.C., 270a, et seg. (1970),
were not obtained. On September 24, 1973, SCS notified FBA that
Mille had terminated its right to proceed with the work by self-
default. A rnplacenent subcontractor was not found. SCS denied
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fM'. request that the prime contract be terminated at eo cost,
ruprocured the work under s nay contract, and b2Y lld SJA for the
uxcein mt of reprocurmat.

SMA's ruquas:t'for reconsideration esuentially challenges our
d4ciplonjs canclision that a contract came into ezip'tance between
SCS and SDA. Initially, SMA points out that paragraph 22 of the
contract's 'SJZCIAL PROVISIONS" provided in portinent part:

"The hail 3naaesa Administration (SMA) agrees
an follown

"(a) SJA wvii perform the work act fortb in this
contract * * * hj subcontracting with to
ligible concern pursuan: to ths' provisions

of Sectkln 8(a) of the Small Busines. Act

"tb) If SJA does not award i contract for the
wcrk hereunder. this contract may be termi-
mnted without'toet to either party."

The *me languase im prescribed In Federal Procurement ReSulationa
(YPP) 1 1-1.713-4(g)(1) (1964 ed. ameud. 100) for inclusion in 8(a)
constriction contracts.

S, A believeu these provisi6ns coqetitute an eprees condition
whia '"relates to the formation of a contract" between SBA and the
contracting aSency, or which "fiits SBA's undertaking to perf r.
under s'uch contracts." Particular reliance is placed upon Williston
on Contracts, third edition, chapter 24, section 666 A, where it
is stated:

"A precedent condition in a contract is the
typical kind It must be performed or happen
before a duty or immediate performance,arices
on the promise which the condition qu& ifiea.

"One my also speak of a condition precedent
to the existence of a contract. 'A condition
precedent may relate either to the formation of
contracts or to liability under them.' * * *"
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X-185427

laed upon this SA 's contentions as _ umderstand them
are that (1) the actual parforuance of the work by subcontracting
is a condition prucudent to the formation of the prime contract;
mince the work was rever performed by Mills, there was no prim
contract, and (2) the actual performance of the work by *ubcon-
tracting is a condition precedent to SBA's incurring sny liabilities
am a prime contractor

It aunt be recall%-, that for rho purpose of reconsidering
our ea-lier d- 'lon, the pertinent isaue is whether a contract
wam in axistez between SCS and SA. We do not believe that
SU's latter arg-aent is entirely germane, since it concedes that
* contract did come into existence, and essentially goes to the
question of the extent of SJA's labilitiseunder that contract,
or the circumstances 1rder which the contract could be terminated
at no cost. To tghatevgr extent S1A implies or suggests that it
unilaterally effected a no-coat terinationtof the contract under
paragraph 22(b), *upre, we think it is aufficient to note that this
provision is, on its face, inapplicable to the present situation
because it would be operative only if no subcontract was ab&ided.

Also, SBA's former argument is not persuasive. We believe
that a condition precedent to the existence of a contract refers to
a situation tl;ere the parties to a proposed contract agree that
the contract ±111 not be effective or-binding until certiinscondi-
tions are perforater.1 or occur, as illustrated by Parkviev Ctaneral
lHpiwlt. Inc. v. fp 447 S.W. 2d 487 (Tax. Civ. App. 1969),
which im mentioned in a footnote to the above-cited section of
Professor Williston's treatioe. See, also, Corbin on Contracts,
chapter 31, sectior 649 (1960 ed.).

In the present case, we have found no langusge in the contract
indicating tha.'SCS and SMA intended rhE existence of their contract
to be conditional upon the performance of the work by the subcontractor.
Further, paragraph 22(b) of the concract, supra, contradicts any
such interpretation of the parties' intent, since it speaks of the
termination of an existing contract in ths event that no subcontract
is awarded.

SBA next addresses our earlier docision's conclusion that the
failuie to furnish Kiler Act bonds does not render a construction
contract wholly void, but merely voidable. 5ur decision cited,
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auon other caues, 3-176941, NoveBor 28, 1972. SRA points out that
the contract involved iD 1-176941 wva avardsd pursuant to formal
advertisin, end that our Office relied on perilnent language in
Standard Forms 21 and 22 in concluding that the ailing of a written
acceptance of the bid consumated the contract prior to the time when
the contractor would be required to furnish performance and payment
bonds. SM contends that our reasoninj is inappliable hexe, because
the present contract wva negotiated, and the award document used was
Standard Norm 23.

IL this regard, the pertinent question is not whether the contract
iL advertised or negotiated, but whether the language used by the
porties evidences an intent to consumate the award of a contract
prior to the furnishing of a bond. Compare 47 Cop. C. n1. (1967)
(where the award of a ne'itiated contract was made by a letter which
accepted the offer aid' called for the subsequent furniuhing of a bond)
With Square Deal(Trucking Co;. Inc., J-183695, Octoter Z, 1975, 75-2
CPD 206, and 3-183695, November 14, 19S, 75-2 CPD ''3 (where the
ngensy's letter made th submission of a bond by the bidder a condi-
tion precedent to the effectiveness of an award).

In the present cae , an award was mede by a Standard Form 23, which
on page 1 give. the "Date of Crntract" as June 27, 1973. On page 2 of
the form, it is hated that 'the parties "A * * have executed this coD-
tract as of the date entuifd on the first page hereof." The document
Is signed on behalf'of the United States by an SCS official, and on
behalf of the contractor (SMA) by an SBA official. Neither the Standard
Form 23 nor the *ttached pages nske'any reference to a requirement for
performance and payment bonds. This point is further discussed infra.
It appears, then, that the parties intended to consumeate a contract
effective as of June 27, 1973.

In view of the foregoing, we do nOt believe that SBA has demonstrated
errors of fact or law in out prior decision's holding that a contract
was in existence between SCS and SBA, and that decision is affirmed.

Propriety of Considering the Merits

An our earlier decision pointed out, on several occasions we have
rendered decisions on questions or controversies arising in connection
with agreements between two Federal agenices. See, for example, 30 Coup.
Gea. 295 (1951), 33 id. 565 (1954) and 52 id. 964 (1973), which involved
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D-185427

questions arising under interagency agreemants which bad been estered
5ato pursuant to section 601 of the Economy Ac:, 31 U.S.C. 686 (1970).
In the present case, SBA requests that our Office consider the question
of its liability under the contract. In addition, USDA has stated
that it doee not object to further review of the uatter by our Office
to determine whether USDA or SEA appropriations should be charged with
the excess reprocureant costa.

Also, ai our earlier decision suggested, the procedure jrescribed
by the contract's disputes clause has been followed. The contracting
officer has issued hi. final ducision and SBA has appealed thst
deldmioo. In this regard, since theLdecision in S 4 E Cuntractors.
Inc. v. United Stateu, 406 U.S. 1 (1972), the role of our Office in
considiring matters which would normally be resiolved under the disputes
procedure has been limited. However, in a recant decision ve considered
a contract claim even 4'though the matter was pending b-fore the Armed
Services Board of Contract Appeals (ASBCA). See Cms'olidated* Diesel
Electric Company, 56 Coup. Gen. 340 (1977), 77-1 CPD 93. Among the
factor. which influenced our Office in deciding to consider the claim
C re that the -ooutracting officer had rendered a final decision under
the disputes cl aise, the contractor had elected to submit its claim to

!ostr Office for a'decision (it had filed an appeal with the ASeCA only
as a protectivr measure), mad the claim involved only a question of
law-there were no disputed facts.

In the present'case, the contracting officer has reudered a final
decision and both parties nowagree that no faets are disputed. The
contractor, SEA, seeks a deciaion from our Office and USDA apparantly
does not object to our considering the issues. In'view of these factors
and 'the unusual consideration that both the contracting agency and the
contractor are Federal agencies, we think it is appropriate to consider
the substantive issues involved.

Decision on the Merits

SBA's contentions concerning the formation of the'prime contract
and subcontract have already been treated. SMA's reoaining arguments
are based on the language of paragraph 22(a) of the contract, which
states t1-at SBA will "perform the work" by subenntracting with an
eligible small business concern. In this regard, SBA initially points
out that it cannot in fact perform the work. In addition, SBA believes
that the performance of the work by subcontracting wes a condition
precedent to any further contractual obligations on its part. Since
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the condition wae not fulfilled, SBAwaintains there in no liability
on its part for excess costs of teprocureaut. Also, S!A calls
attention to the fact that the contract providad that the work shall
be scarted within 20 calendar days after ruceipt of the notice to
proced, and that no notice to proeaed wsa ever issued by 5CS.

USDA admits that no notice to proceed was ever issaad, but
affirmatively avers that the contracting officer was never in a
position to do so because of the failure to provide proper performance
and payrnt bonds and because of Mills' "stated intent" not to perform.
USDA points out, that an SA publication Wiich provides "standard operat-
ing procedure"' for the 8(a) progran'(SOP Section 60, No. 41, Revision 1,
Bovsmber 14, 1974) recognizes the requirement, for performance and pay-
ment bonds in section 8(a) tconciruction contracts. USDA believes Hiat
by effecting a no-cost"ter' inaatan of the subcontractISBA chose to
release Hills from its obligatione and isproparly waived. the Governm nt's
rights. The agency maintains that SCS should not *tlilarly waive the
clais against SM& as the prime contractor, and that if waiver were
appropriate the coat should be charged to SBA appropriations.

At this point, review of additional pertinent facts of record is
neceusary. The record shown that by letter dated June 27, 1973, SBA
subeittted to SCS on behllf otjite proposed subcontractor, Mills, a
fiLr price quotation for the constructlon work and recosemnded accept-
ance by SCS. By latter dated June 28, 1973, SCS forwarded copies of
the prim contract and subcontract to SBA, requesting SBA to execute
the subcontract between itself and Mills.

Neither the prime contract nor the subcontract prepared by SCS
wade any reference to a requirement for performance and payment bonds.
Bath the prime contract and the subcontract provide as follows in
paragraph 22 (c) of the Special Provisions:

"TheaSDA hereby delegates to the-Soil Conservation
Service the responsibility for administering the
subcontract to be avarded hereunder with completc
authority to take any action on behalf of the Gov-
ern ent under the terms and conditions of the
subcontract "

r

By letter of _uly 6, 1973, an SCS official provided SMA with copies
of the subcontract signed by Mills, and stated "(Mills) expects to have
the bonds and construction schedule to me by the end of next week. The
Notice to Proceed will then be issued * *

-7-
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2-165427

An SBA official's letter datsd September 4, 1973, advised SCS that
Mlls "* * * will be in receipt of their Bid and Performance Bonds
in the very near future * * * and s*ruld be in a position to proceed
* * * by next week."

An SCS uemortnd.a dated September 20, 1973, states that represents-
tives of SCS, SBA and Mills met on September 19, 1973. The ueoirandum
atates that the Mills representative "(s)aid he had been to aee the job
end there was no way he could do the job for the price agreed-to in his
contract with SBA. He stated he didn't care what we did to his (legally)
he could take care of himself. He also said he is not bound by the
contract heudigned because the person who did the cost istimatiug i.
no longer with his organization." The memorandum further states that
the Mills representative left before the meeting was concluded.

by letter to SEA dated Septet 24, 1973, SCS stated:

"Kills Enterprises, Inc., * * * haw termiuated its
right to proceed * * * by refusing to prosecu-a
the work. Mr. Mills informed us of this self-
default at a meeting held on September 19, 1973.

"It is our understanding that SEA policy in to
try to geL another a(a) contractor to perform
the contract requirements. Wa would like to
cooperate in your attempt to find a ruplacement
contractor to the maximum extent possible. There-
fore, we are prepared to allow you until October 15,
1973 to find a replacement contractor.

"You may consider this as our intent to terminate
your right to proceed under our Contract * * *
as provided under the General Provisions, Clause 5
if you are unable to find a replacement contractor
by October 15, 1973.

"in the event you are unable to find a replacement
contractor we will proceed with standard procurement
procedures and assess any excess costs to SA.

"We recomntnd that you confirm with your contractor
his default by failure to prosecute the work. * * "

-a- 



In a letter to SCS dated Oictober 12, 1973, SBA requested an extension
In time to October 31, 1973, in order to resolve "* * * uncertainties
about some of the specification requirementu."

SCS's letter to SMU dated October 16, 1973, rejected this request
nd stated:

"Pursuant to Clause 5 of the General Proviuions, you
are hereby notified that your right to proceed with
thr work under your contract is terminated effective
at the clome of businese on the day on which you
rec d ve this notice. You arm liable for all incr- s d
eosts-occadlonod tbe Soil Conservation Service in
completing the work and any liquidated d mges occa
sooaed by no-coqpletion of the work within the con-
tract perfor ace tim- "

Clause 5 of the contract'a General Provisions (Standard Form 23-A,
October 1969 Edition) provides in pertinent part:

"5. T7RMIM3TION FOR DEFAULT-DAMAGES FOR DELAY-
TINE DIMSIONS

"(a) If the Contractor refuses or fail.
to prouccute the work, or any separable part
thereof, with such diligence as wiLt insure
It. completion within the time specified in
tism contract, or any extension thereof, or
fasl. to complete said work within such time,
the Government may, by written notice to the
Contractor, terminate his right to proceed
with the work or such part of the work an to
which there has been delay. In such *venc\the
Governuant may take over the work and piosecute
the esaa to completion, by contract or otherwise,
and nay take posoession of and utilize in com-
pleting the work such materials, appliances,
and plant as may be on the site of the work
and nece-sary therefor. Whether or not the
Contractor's right to proceed with the work is
terminated, he snd hie suretiss shall be liable
for any damage to the Government resulting from
his refusal or failure to complete the work
within the specified time.
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W-185427

"(b) If fixed and agreed liquidated damages
are provided in the contract and if the Governuent
sc terminates the Contractor's -ight to proceed,
the reaulting damage will conoitt of such liquidsted
damages until such reasonable time aa may be required
for final completion of the xork together with say
increased coats occasioned the Goverment in complet-
ing the work."

By a modification to the subcontract, effective Nove bar 7, 1973,
SNA advised hills that the "Contract for Fishvay Construction is hereby
cancelled in its entirety without cost to either party."

In our view, the basic iasue is whether the contractor, SPA, refused
or failed to prosecutie, or failed to complete, the vork called for in the
contract. In interpreting what "work" SBA was obligated to perform,
we aote that many of the contract's provisions speak in terms of what
the "contractor" was required to do in the actual performance of the
constructi n. For example, paragraph 57(c) of the Special Provisions
states that "Survey stakes destroyed or reaoved by the carelessness
of the Contractor or hir employees shall be replaced by the Government
at the Contractor's exs use." Also, in its June 27, 1973, letter to
SOB, *;pra, SBA had cezidfied that it war "competent to perform" the
contract. However,, we believe the contract provisions indicating
thattSBA would actually carry out the construction mDst be read togeth-
er'ith paragraph 22(a), *uPre, which recogniad that SbA is, to
"perform the work" by subcontracting with an elitible sall business
concern Also, paragraph 23(b)(l) of the-prime contract and the
subcontract provY$ s that "The subcontractor shall: for and on behalf
of the SEA, fulfill and perform all the requirements of Contract
No. AGloscs-OO100 for the consideration stated therein." (Emphasis
supplied.).

We beliove the contract ng patties' intention is reasonably clear
from the tUnsuage used The only sense in which SBA was expected to
"perform" the contract was by subcontractifng the work wholly to an
eligible small busineuuacon~ern. It is undisputed that Mills et this
description and was awarded a subcontract by SEA. We find nothing in
the contract to indicate that SEA guaranteed satisfactory performance
by the subcontractor. Further, complete authority and rnjpnsibility
for a. ,nistration of the subcontract had been delegated to SCS. In
these circumstances, we find it difficult to see how problems experienced
with the subcontractor's performance of the work would support a con-
clusion that SBA had not fulfilled its obligations under the contrxct.
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80wnvex, in cirrummtances where, *a here, the subcontractor ha.
failed to perform, the further queation is what obligation rests on
SU to provide a replacefent subcontractor. In tisa regard, FPR
9 1-1.713-4(g) (194 d, am 100) indicates that d(a) construction
Contracts are not entered into simply on the bais that SBA will
subcontract with any eligible concern, but rather that a particular

subcontractor will be used. t in apparent from the record that SCs
aid ShA contr-cted with the understanding that X11a would be the
Subcontractor Yurther, the contract is silent as to SBA's duty to
provide a replaceenat ubrontractor in the event that the subcontrretor
failed to perform.

SCS3 c inmistence that SDA find a replacement subcontractor was
appar-ntly based on its underatandtug that this procedure was SBA'e
policy, This policy is reflaiccd in *ectis.n 56b of SEA'. section 8(a)
SCP publication,Oeuprza which describes itself as a satrement of'policy,
procedures aud guidelines for SBA personnel. Howevar, the SOP publica-
tion is not a ruge-ation, the contract deas not incorporate its pro-
visioLJ, and in any event It provides for a no-cost termination of
the prife contract in the event that it Is impossible to locate a
naw 8(a) subcontractor.

In view -f the foregoing, and given the nilence ofthe prime
contract an the queation of providing a replacemenL' ubt&6ntractor,
one pomsicle interpretation would be an implied obligation on SBA's
part to provide a replacement, since SBA had agreed to p'rform the work
byueubcontracting A second irterpretation would be thar the failure
of the selected uubconiWractor to perform aimply. terminated the con-
tractual relationship; unless the parties mutually agreed on a modfifi-
cation of -'h contract regarding a replacement subcontractor. Con-
siderinc all the'circuiastances, we believe the latter inte4jretation
is more reasonable. In addition, this reult in supported by the fac'..
that the contracting agency, SC,', wan responsible for preparing,'and
in fact prepared, the contract docvment. Under the contra proferent m
rule of interpretation, ambiguous,contract terms are construed against
the drafter of the tir~rua. WPC Enterprises, Incorporated v. United
States, 323 F.2d 874 (Ct. C1. 1963).

Finilly, USDA's position on the issues raised concerning the
notice to proceed and the payment and performance bonds is not per-
suasive. FPA 5 1-1.713-4(g)(1) (1964 ed. amend. 100) provides that
no requirement for the SBA to furnish payment and performance bonds
shall bn. included in the prime contract; rather, pursuant to FPR
£ 1-1.713-4(h) (1964 ed. amend, 100), the requirement is to be included
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in thai subcontract. Under the regulations, the proc'iiring agency has
the responsibility of preparing both the priie contract and the sub-
contract. Since SCS failedtto include the bond requirements in the
subcontract, we hardly believe that any difficulties. experienced on
account of this oversight could be considered within SEA's sphere of
responsibility. Further, as SBA poiditu out, it has been held that
a contractor which elects to begin work prior to receipt of a notice
to proceed does so at its own risk and must bear any loss resulting
from such action should the Government fail to give notice to proceed.
1-150529, September 19, 1963, and cases cited therein. Morenver,
SBA's "release" of Mills from its contractual obligations cannot
enlarge SBA's liability under the prime contract.

In view of the foregoing, we see no legal basis to support a
conclusion that SBA is liable for the excess coats of reprocuresent.

Actinc comptrhollar elaXl
of the United States

. ,
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